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1. Introduction

In 1999, the career of lan Macnell was celebrated by Northwestern University Law School,

where Macneil did the largest part of his teaching, which held a Symposium in his honour on

! Professor of Law, Cardiff Law School and BRASS (ESRC Research Centre for Business Relationships,
Accountability Sustainability, and Society), Cardiff University. A seminar based on this introduction was given
to the Faculty of Management, Erasmus University Rotterdam, The Netherlands, and April 2000. | should like
to thank participants in that seminar for their comments. | should also like to thank Hugh Beale, Kevin Dowd,
Donald Harris, Peter Vincent-Jones and Bill Whitford for their extensive comments. This paper was published
as Chapter 1 of THE RELATIONAL THEORY OF CONTRACT: SELECTED WORKS OF IAN MACNEIL
(Sweet & Maxwell, 2001). It was also presented at the Workshop on Macneil’s Relational Contract Theory and
its Development held by CDAMS (Research Center for Legal Dynamics of Advanced Market Societies) at Kobe




‘Relationa Contract Theory’.? Though Macneil has done much other valuable work, particularly
in arbitration (Macneil 1992; Macneil, Speidel and Stipanowich 1994) and legal (Macnell
1981c) and politica (Macneil 1990) philosophy, his principal achievement has been that in
thirty or so of the more than fifty books and articles he has published since 1960 he has set out
the principal formulation® of what has come to be known as “the relational theory” of the law of
contract. That theory is the most promising basis for the construction of the aternative
jurisprudence of market transactions now widely recognised to be necessary following the
“death” of “the classical law of contract.” Macneil’s accounts of those extensive elements of
contract which cannot be brought under any other than his relational view are the fundamental
achievement of his work. Their empirical plausibility and depth of comprehension of the law
provide the maor resource for the reconstruction of contract jurisprudence. They are coupled to
a sophisticated socia philosophy which Macneil calls “the relational theory of exchange” which
isitsaf of great originaity. In thisintroduction, | hope to guide the reader through this selection
of Macneil’s works by describing his critique of the classical law of contract (and, later, his
critique of the contract scholarship influenced by Chicagoan law and economics after Posner),
his dternative, relational theory of contract, and his background relational theory of exchange.

In so doing, | hope to stress the following point. There is a sharp contrast between the
profundity of Macneil’s work and the, as he himself recognises, still disappointing reception of
that work. So far as thisis an intellectua matter, it can largely be put down to the widespread
interpretation of Macnell that he claims there is a separate “relational” category of contracts.

Thisis, at best, thought to be a claim about a perhaps interesting but certainly marginal category

University in February 2004.
2 (2000) 94 (3) Northwestern University Law Review.

% The other formulations which might be thought comparable to Macneil’s are those of Goetz and Scott (Goetz
and Scott 1981; 1983; Scott 1987) and, less clearly, Goldberg (1980) and Schwartz (1992).
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of contracts other than classical or discrete contracts. Macnell is widely thought to have
described a * spectrum” on which relational contracts are placed at the opposite pole to classica
or discrete contracts. But though there certainly is warrant for this interpretation of Macneil, the
main intended thrust of his work is not so much to distinguish the relational from the discrete

contract but to revea the reational constitution of all contracts.

2. The critique of the classical law of contract

Macneil’ s first publication (1960a) gave clear notice of what was to follow. It was a review of
what would now be called a socio-legal work on freedom of contract in which he noted that
maintaining the existence of that freedom “in an age of [standard] forms and concentration of
economic and socia power” was “surely one of the most pressing of all contract problems’
(Macneil 1960a, 177). Macneil’ s other writings on contract prior to 1968 focused on the specific
problems, particularly the (lack of) reality of the “agreement” secured by the rules of acceptance
(Macneil 1968q, 1395-433), agreement of remedies (Macneil 1962) and hire-purchase (Macneil
1966b; 1966¢), in which the failure of the classical law of contract (Macneil 1968b-d, f-q) was
then being acutely manifested. He later summed up the position that can be taken from these
early worksthus:

the limited extent to which it is possible for people to consent to all the terms

of atransaction, even arelatively smple and very discrete one, soon forces the

development of legal fictions expanding the scope of ‘ consent’ far beyond

anything remotely close to what the parties had in mind. The greatest of these

. isthe objective theory of contract. The classical ... contract isfounded
not upon actual consent but upon objective manifestations of consent.
Moreover, in [the] classical law[,] manifestations of intent include whole

masses of contract consent one, or even both, of the parties did not know in
fact (Macneil 19783, 883-4).

In 1968, Macneil published his first casebook, which he began with a statement of what



had become his genera dissatisfaction with the classica law. Having referred his students to the
principal standard English contract textbooks, he continued:
itisnot unfair to say that all the standard texts on English law reflect a notion
that the law of contract litigation is arelatively neat and logical structure of
rules. The author of this book believes thisideato beinaccurate ... Contract

law is hardly aneat and logical structure of rules, but like all law a social
instrument designed to accomplish the goals of man (Macneil 1968g, 2).

He further observed that:
this book deals with contracts, and the standard texts deal largely with the law
as defined by the outcome of contract litigation (and by statutes), or more

specifically with the outcome of appellate decisionsin contract litigation.
Contracts and contract litigation are not the same thing (Macneil 1968e, 1)

Macneil accordingly uses the term “contract” to embrace the formal doctrine condensed in
textbooks or derived from the proper study of cases and statute, but only when these sources
of the law are placed within the social normative structure of “contract” as alegal institution
which has the economic “function of projecting exchange into the future” (Macneil 1980,
xiii).

Macneil’s emphasis here on English, rather than US, textbooks arose in that this
casebook was written for the purposes of his teaching at University College, Dar Es Salaam,
Tanzania, where he took sabbatical leave from Cornell between 1965-7.* The contract law of
East Africa, including Kenya and Uganda as well as Tanzania, was derived from the English law,
and students from all three countries studyied law at Dar Es Salaam. The even then more critical
attitude to the classical law of contract in US jurisprudence (in which realism has played a far
larger part than in the English) had led to wide currency being given to the argument, which
Gilmore (1974) expressed most forcefully (Macneil 1978a, n. 101), that there was no law of

“contract” at all. Rather, the complexity of exchanges meant that there had to be a set of

* For details of Macneil’s life see the Biographical Note in this volume.
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different laws of “contracts’ adequate to that complexity. In a paper on the teaching of contracts
addressed to a student audience at the 1967 meeting of American Association of Law Students,
Macneil acknowledged the power of thisargument but ultimately rejected it:

Is there such athing as contracts? My friends teaching such courses as
Contracts 201 (Sales), Contracts 202 (Negotiable Instruments), Contracts 307
(Creditors Rights), Contracts 312 (Labour Law), Contracts 313
(Corporations) and Contracts 319 (Trade Regulation) delight in telling me
there is no such thing as contracts. There are, they say, sales contracts,
negotiable instruments, secured transactions and bankruptcy, collective
bargaining agreements, insurance contracts, real estate transactions and a host
of other contract-types, but contracts-in-gross there ain’t. Having earlier
rejected childhood beliefs in the higher abstractions of Samuel Williston's
metaphysics, | amost came to believe them. But a personal vested economic
interest in the existence of contracts-in-gross caused me to search further.
Since you too share that vested interest you will be pleased to know that | have
reached the conclusion that contract exists (Macneil 1969b, 403. Cf. 1987c,
374).

Of course this makes it imperative to show that “areunification of contract law ... is
possible [which] might lead to more effective administration of justice than is presently
achieved” (Macneil 1974a, 816). Macneil was of the opinion that this was possible:

| am not convinced that the disappearance of a generalised course in contracts
from the law school curriculum would be a disaster on the scale of Waterloo.
Nor do | think the Western world would collapse if the generalised concept of
contracts ceased altogether to be away of organising statutes, judicial
decisions, administrative action, textbooks, legal digests, etc. | do think,
however, that we would lose some of our understanding of the functions and
techniques of contracting and of contract law in the various transaction-type
areas themselves. In short, recognition that the various transaction types do
have common elements of behaviour can lead lawyers, judges, legidlators,
administrators and even law teachersto a better grasp of and better dealing
with each transaction-type itself. To the extent that thisis true a generalised
contracts course becomes justified, not on the ground that thereisa‘law of
contracts' but on the ground that the common elements in contracts-in-gross
present problems and challenges for the legal system which widely cut across
transaction-type lines (Macneil 1969b, 408).

Macneil has never denied that the classical law of contract has been of enormous, and

continues to be of substantial, value (Macneil 1987a, n. 19), and he finds “very powerful” the



argument that “[w]hat we have works reasonably well, and we have no assurance that after
much expenditure of time and other resources any general law of contract relations we might
produce would be better from a practical standpoint” (Macneil 1987a, 36). However, though
he is very generous in his evaluation of innovative work broadly within the classical law,
such as that of Eisenberg (Macneil 1985a, 544-5), his own work is driven by the belief that a
more attractive rival theory of contract is both possible (Macneil 1974a, 807-8; 1985a, 544-5)
and necessary to displace the classical law (Macneil 1985a, 542). Certainly, whatever the
failings of the classical law, it will not be falsified until the superiority of such arival is
established (Campbell 1992).

Though in his later work Macneil continued, when necessary, to lay bare the classical
law’s failings as effectively as anyone (Whitford 1985, 546-8),” his particular contribution
has not so much been to the exposure of the doctrinal incoherence of classical law,
exemplified by Gilmore (1974) in the USA and Atiyah (1990, chs. 1-11) in the UK, or to the
exposure of the empirical “non-use”’ in business of the formal contract remedies (Macaulay
1963a; 1963b). Rather, taking these to be the case (Macneil 1969b, 408; 19873, 35-6), he has
sought to reveal the shortcomings of the philosophy articulated by the classical law that
produces incoherence and empirical irrelevance. By doing so, he has attempted to construct a
coherent and relevant rival law of contract. (Of course, by deepening our understanding of the
contract phenomena which the classical law cannot explain, Macneil has increased our
perception of the extent of the existing explanatory failures.) It is tremendously to his credit
that Macneil saw that, asit isthe socia philosophical underpinning of the classical law that is

ultimately at issue, his attempt to construct a rival theory could not be a matter of narrow,

® | shall discuss a special case of this below, Macneil’s criticism of the formalistic understanding of contract in
Chicagoan law and economics after Posner.
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legal scholarship but required him to draw on the resources of other disciplines:
just as contractual relations exceed the capacities of the neo-classical contract
law system, so too the issues exceed the capacities of neo-classical contract
law scholars. They must become something else - anthropol ogists, sociologists,

economists, political theorists, and philosophers - to do reasonable justice to
the issues raised by contractual relations (Macneil 1978a, n. 137).

3. Co-operation and norm in the identification of relational contracts

3.1. Co-operation in Macneil’s early writings
Although Macneil’s work has come to based on the concept of the “relation,” he began to
develop hisrival account of contract not around that concept but around “co-operation.” It is
instructive to chart the development of his thinking, not least because co-operation has
remained central to hiswork. This development can be seen as an attempt to flesh out his early
belief that contracts are, as he put it in the sub-title of hisfirst casebook, Instruments for Social
Co-operation. Fundamentally, he maintained in his early writings, contracts are co-operative:
The first thing to note about contract is the fact that it concerns social
behaviour ... The next thing to note is that the kind of social behaviour
involved is co-operative socia behaviour, behaviour characterised by a

willingness and ability to work with others ... contract involves people
affirmatively working together (Macneil 1968e, 14).

He established the existence of this element of co-operation through a sort of lawyer’s
phenomenology of contract. Empirical examination of contracting revealed that co-operation
was the most important common characteristic, one of the five “basic elements’ of contract
identified in his earlier writings:®

There are ... five basic elements of contracts: 1. co-operation; 2. economic

exchange; 3. planning for the future; 4. potential external sanctions; and 5.
socia control and manipulation (Macneil 1969b, 407).

® In his later writings these were treated as four “primal roots’ (Macneil 1974a, 696-712; 1980b, 1-4) and in his
most recent reflection on hiswork as contract’s “essence” (Macneil 2000a, 432).



For Macneil, the recognition that “all mutua planning in transactions ... isconflict laden”, and
indeed may involve “the most brutal kinds of infighting” (1974a, 780), is coupled with a
description of co-operation which gives it a rather more central place than that of “externa
materia ... of littleinterest” (1980, 91) typical in the classical law.

Macnell’s insistence that “the first thing to note about contract ... is that it concerns
social behaviour,” though sociologically commonplace, has a most serious implication for the
classical law of contract, for it runs against the radical individualism of the will theory of
contract. As it has been put as recently as 1993: “The distinguishing feature of contractua
obligations is that they are not imposed by the law but undertaken by the parties’ (Smith 1993,
2). This is right in a sense which must be stressed, for it goes to the heart of the freedom
provided by the market. But it isalso wrong in asense, and this senseis far lesswell understood.
It is the explanation of this aspect of contract that is at the heart of what now is interesting in
contract scholarship. For parties can make contracts only in certain ways - not by claimed
telepathic communication, or through exercise of physical force or fraud, etc. - and this is
because they must express their undertakings through socid institutions. As Macneil put it in
1960: “contract is an edifice partly built by the parties but aso partly built by society, by the
law” (Macneil 1960a, 177). To the extent that it remains committed to the pure will theory, the
classical law has inevitably become a few remote core principles surrounded by a plethora of
exceptions because contract has socia features which the will theory ignores. Those socia
features, however, have explanatory primacy over the individua features on which that theory
concentrates. This becomes obvious when the law refuses to give effect to some agreements
which it was the will of one or both of the parties should be enforceable, as when agreement was
obtained by undue influence or involved a willing party who did not have capacity. But,

crucialy, this negative aspect is merely the other side of the positive fact that it is the law that



makes possible any contractual agreement at al. After noting some refusals to give effect to
agreements, Macnell said:
These ... appear as exceptions to some general rule permitting the parties
fully to define their legal status [but] if the role of the law in creating contracts
were more completely presented this distortion would not occur, and these

matters would be seen not as exceptions to freedom of contract but as simply
part of the law’ s definition of contract (Macneil 1960a, 177. Cf 1990, 154).

Over the amost 40 years since this was written, Macnell has been one of the few who have

pursued the coherent, inclusive concept of contract this statement indicatesis possible.

3.2.  Macneil on the normative constitution of contract
In his later work,” Macneil explains the existence of the five basic elements or four primal roots
or the essence of contract, and particularly co-operation, through an extremely exhaustive
catalogue of the social norms or values which operate in contract. Following Webster by taking
a norm to be “a principle of right action binding upon the members of a group and serving to
guide, control, or regulate proper and acceptable behaviour” (Macneil 1980, 38), Macneil says
of contract that:
[in] the process of projecting exchange into the future ... people specialise and
exchange, exercise choice, plan to exercise power, and fit all these things

together in the society of which they are members. This behaviour givesriseto
prescriptive norms, to standards of proper conduct (Macneil 1980b, 36).

Macneil developed his perception of the role of “society” in building the “edifice” of contract
into a system of what he came to call the common contract norms. It is, | believe, vita to

Macneil’s criticism of the classical law that three levels of these norms be distinguished in his

"Macneil’s earlier work distinguishes three forms of co-operation in terms of the orientations of action that
produce those distinct forms (1968b, 14-6) in a way obviously reminiscent of Weber (Weber 1978, 24-6), but
this seemsto play no rolein hislater work.



developed argument for the existence of co-operation in contract.

The first level is of the ontologicaly fundamental socia relations within which all
human action is congtituted, the “socia structure’ of shared meanings, language, normativity,
etc. within which al action is framed. This is the basic sense in which society “is the
fundamental root, the base, of contract:”

Contract without the common needs and tastes created by society is
inconceivable ... contract without language isimpossible; and contract
without social structureis - quite literally - rationally unthinkable (Macneil
1980c, 1).

These relations shade into a second level, that congtituted by the background polity of bourgeois
society which provides the political boundaries for the market economy:

contract between totally isolated, utility-maximising individuals is not contract,
but war ... contractual solidarity - the social solidarity making exchange work
... a aminimum holds the parties together so that they will not kill and steal

in preference to exchanging [Thisis a matter of the] externa god providing
social stability, enforcement of promises, and other basic requirements. Within
these rigid confines, the parties are free to maximise their individual utilities to
their hearts' content (Macneil 1980c, 1, 14).

The “ Sovereign imposition of norms’ by the “external god” Leviathan (Macneil 1983b, 370)
furnishes political and legal security in order that the generalised market might operate.® Macneil
ingsts on the necessity of a background socia matrix (Macnell 1974a, 710-2) composed of first
and second level relations for contracts to take place, and contrasts this to the way the classical
law and neo-classical economics take this matrix for granted. The latter:

assumes the existence of very complex relations between the parties - relations
established through society generally, language, law, and societal economic
organisation. But once such relations are assumed, the impact of those
relations on the analysisistypically ignored. Ceteris paribus conquersal ...
Because economic analysisis analysis of social behaviour, economic man is
necessarily in society at al times ... potential fallacy lurksin all social
analysis starting from the non-social, relation-omitting model of neo-classical

8 The particular form of this imposition will, of course, substantially affect the way the market operates (Macneil
1980c, 38-9; 1985b, 491-3).
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economics (Macneil 1982, 961. Cf. Macneil 1983b, 377).

When one recalls the silly rhetoric in which populist neo-liberalism insisted “there is
no society,” and the cast of mind of and to which it spoke, this point arguably needs to be
made. However, we should allow that the existence of these first and second level relationsis
not in itself necessarily embarrassing for the classical law, which has adopted (at |east some
statements of) such relations as boundary statements for the operation of its neo-classical
economic assumptions. The perennia problem, indeed paradox (Hegel 1967, secs. 182-208),
of bourgeois political theory - generaly referred to as the Hobbesian problem of order
(Parsons 1968, 89-94) - follows from the very positive valuation that capitalism places on
individual acquisitiveness. Neo-classical economics assumes that rational economic action is
motivated by a form of pure selfishness which it terms rational individua utility
maximisation (Gossen 1983, 3-4). The individuals motivated in this way nevertheless must
co-exist, but, of course, the positive attitude towards others necessary for co-existence is
undermined by generalised, selfish motivation. However, the central claim of economic
liberalism (Nozick 1974, 155-60) is that, when confined within certain conditions broadly of
peacefulness (von Mises 1982, 36) guaranteed by L eviathan (Hobbes 1968, ch. 13), economic
action, though motivated by individual utility maximisation, spontaneously will produce
socia order (Hayek 1976, ch. 9). The concept of general competitive equilibrium at the heart
of neo-classical economics (Arrow and Debreu 1984) is a highly sophisticated methematical
demonstration that an optimally efficient allocation of goods (Pareto 1971, ch. 6, sec. 33) will
tend to be produced by a market conforming to the assumptions of those economics (Walras
1977, lesson 12). However, the sociological point at issue has never been better expressed

than it originally was (Keynes 1973, 358-9) as the transformation of “private vices’ into
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“public benefits’ (Mandeville 1970) through the operation of the “invisible hand” (Smith
1976, 412). The invisble hand is, it is important to recognise, a tremendously powerful
argument that unconscious but nevertheless effective co-operation will, as it were naturally, be
produced by economic action.

Macneil has indeed acknowledged (1969, 405) that the self-interest of the rationa
utility maximiser must bring about a certain element of co-operation between the parties if their
separate goals are to be realised through mutual performances. However, such “co-operation”
does not require commitment to the goal of the other party and indeed may, within prudential
limits, be inimical to it. But it is not the first and second level relations which carry the thrust
of Macneil's criticism of the classical law (Macneil 1985b, 491-3). Rather it is a third level,
that of relations articulating co-operation external and internal to the conduct of contracting
parties. It is the way these relations express the co-operative influences of the first two levels
and also themselves generate co-operation within the fundamental unit of economic analysis
of contract that supplants neo-classical assumptions (Macneil 1980c, pref). It is this alteration
of the “fundamental unit” of the analysis of contract that is the core of the relational theory of
contract.

Having described the common sociality essential for al human activity (Macneil 1980,
1) and the political limits to self-interest which prevent economic competition from decaying
into war (Macneil 1980c, 1) or parasitism (Macneil 1980c, 42) as the background social matrix
of contract, Macnell crucialy then goes on to argue that “law contributes more than general
stability, it is directly facilitative in [that] it provides for the accomplishment of co-operation
[and the] continuation of interdependence’ (1980, 93) through external and internal (1980, 36-7;
1983b, 367; 1987a, 31-2) “values of contract behaviour ... generated ... in hillions of

contractual relations’ (Macneil 1983b, 351).
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External norms are imposed, not only, nor even necessarily (Macneil 1980, 37), by “the
positive law of the sovereign, but aso from many other sources [including] private law, such as
that imposed on ... businesses by trade associations.” Not only are there such reatively
“vertical impositions’, but there is also the “more horizontal imposition of external values, such
as those arising from ... customs of atrade’” (Macneil 1983b, 367-8). These foster co-operation
by reducing the “choice of a party which is reciprocating too little, is too powerful, is
terminating relations, or is following arbitrary or other procedures viewed as inadequate”
(Macneil 1983b, 379).

Finally, and most importantly, internal norms intimately linked to the external ones
orient “both [the] actual behaviour and [the] principles of right action” (Macneil 1980c, 38) of
contracting parties. Macnell describes, in his last formulation, ten common contract norms
which underpin al contracting by generating a (to various degrees, as will be seen below) co-
operative attitude which respects “ solidarity and reciprocity” (Macneil 1983b, 348):

The ten common contract norms are (1) role integrity ... (2) reciprocity
(simply stated as the principle of getting something back for something given),
(3) implementation of planning, (4) effectuation of consent, (5) flexibility, (6)
contractual solidarity, (7) the restitution, reliance and expectation interests (the
‘linking norms’), (8) creation and restraint of power (the ‘ power norm’), (9)

propriety of means, and (10) harmonisation with the social matrix (Macneil
1983b, 347. Cf. Macneil 1974a, 808-9; 1978a, 895; 1980, 40).

This normative schema is rather elaborate and expressed in terms to which Macneil
typically gives rather unconventional meanings, and | will not set it out fully here. Though it has
been used by others than Macneil for detailed analysis of specific contracts (Brown and Feinman
1991, 350-1), its detail would seem mainly to hold interest for the sociologist (Lindenberg and
de Vos 1985) seeking to flesh out how the law of contract represents what Durkheim (1984, ch.

3) calsthe “organic” solidarity of modern societies (Macneil 1980c, 93-102; 1986, 583-8). For
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present purposes, one need focus only on the very idea of identifying a normative structure in

relation to contract.

3.3. Complexity, duration and the concept of the relational contract

Though | will argue that the first impression he gives is rather mideading, Macneil’ s work does,
in the first instance, draw our attention to the highly planned, very extensive inter-firm
contracts between large, legaly independent but economically interdependent firms which have
become far more significant with the increase in the scale of production over the course of
capitalist economic development (Macneil 1974a, 694-6. Cf. Gottlieb 1983). Contracts of this
sort involve substantial “asset specific” (Willaimson 1985, 52-6) or “idiosyncratic” (Williamson
1986, 105-10) investment which cannot be redlocated to other contracts without
uncompensatable loss. It is exemplified by buyers having taken great pains to bring their
suppliers up to standard by extensive (and expensive) joint quality assurance programmes. Such
investment is, by definition, non-transferable in the event of complete termination of contractual
relations, but it would be extremely difficult to claim adequate compensation in damages for its
loss as it is very likely to be substantially uncertain and remote. Such contracts also are too
complex (including what would be an infinite number of terms were an attempt made ex ante to
express those terms, being of long duration under uncertain circumstances, etc.) to be fully
specified during pre-contractual negotiations and so require the parties to be prepared to adjust,
ex post, in ways unspecifiable in advance, both their expectations and obligations during and at
the conclusion of performance. Any substantia building works contract produced by any of the
trade bodies, in which the precise quantification of the amount of work, time taken, and
materials needed can really be revealed only in the course of actually doing the work, contains

extensive price and time adjustment provisionsin recognition of this.
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Contracts of this nature are not efficiently governable by the classical law of contract.
That law typicaly turns on the imposition of strict liabilities. Breach leads to the award of
purportedly precisaly quantified damages in compensation of certain, foreseeable losses. This
remedy cannot efficiently govern contracts characterised by complex (ex ante unspecifiable)
obligations and asset specific (ex post non-compensatable) investments (Campbell and Clay
1995, 3-19). Rather, they can be governed efficiently only if the parties adopt a conscioudly co-
operative attitude (Campbell and Harris 1993; Deakin, Lane and Wilkinson 1994). The norms
Macneil identifies creste such an attitude, setting the boundaries within which legitimate
negotiation and competition are alowed. Any legitimate competition is bounded by an integra
acceptance of co-operation as operative within the contract:

The word *solidarity’ (or ‘trust’) is not inappropriate to describe this web of
interdependence, externally reinforced as well as self-supporting, and expected
future co-operation. The most important aspect of solidarity ... isthe extent to
which it produces similarity of selfish interests, whereby what increases
(decreases) the utility of one participant also increases (decreases) the utility

of the other ... Seldom, if ever, isthis merger of interests complete, but itis
omnipresent, immensely significant, and, in avast range of circumstances,
complete for most practical purposes ... [S]imilarity of interests may be
produced by external forces such as sovereign law. But ... solidarity may and
does arise internally in relations (Macneil 1981, 1034).

This co-operative attitude makes the notion of the individual utility maximiser inappropriate
to certain contracts which, as they turn on co-operative awareness of the value of the relation
legally expressed in the contract between the parties, Macneil callsrelational contracts:

Anindividual utility maximiser may be perfectly well aware of the fact that
the deal he makes creates exchange-surplus, but his sole concern about that
utility isto grab as much of it for himself as he can. He will feel nothing but
regret at whatever amount is snared by the other party and nothing but
happiness that the other failed to secure more of it. That is not, however, the
caseinrelational exchange ... Relational exchange ... creates circumstances
where the long-run individual economic (material) interests of each party
conflict with any short run desires to maximise individual utility respecting the
goods in any particular exchange; the more relational the exchange, the more
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artificial becomes the idea of maximisation. The capacity of an exchange to
produce exchange-surplus ... constitutes a pool of wealth which can be shared
aswell as grabbed, shared not to make a gift but out of deep economic self-
interest ... Over time, exchanges made with ... long-run motivations produce
norms to which the participants expect to adhere and to which they expect
adherence from other parties (Macneil 1986, 578-9).

Inrelational contracts, we should note:

there can be present a ‘ sense of productive increase from the relationship

which can dwarf variations in expectation, or of long-term anticipations of

mutual benefit that dwarf variations in shares received by parties.” This

anticipatory, commonly held ‘sense’ of the parties may virtually obliterate any

present separation as maximisers, thereby making them effectively asingle

maximiser (Macneil 1981b, 1023-4).°

It is Macneil’s major achievement (Eisenberg 1995, 303; Whitford 1985) to have

shown that open minded analysis of contracting reveals a class of relational contracts in
which action predominantly is so oriented in the minds of the parties towards conscious co-
operation that a contract of this class “no longer stands alone as in the discrete transaction,
but is part of arelational web” (Macneil 1974b, 595). All the negotiating tactics adopted by
parties, concerning formation (Macneil 1974a, 726-35, 753-80; 1975b, 666-76; 1981b, 1044-
6), performance (Macneil 1974a, 780-2; 1975b, 651-6; 1981b, 1047-8), variation (Macneil
1978a, 886-98), termination (Macneil 1974a, 750-3; 1978a, 899-900; 1981b, 1041-3) and
application of remedies (Macneil 1975b, 676-702), can be explained only as being informed
by this co-operative attitude. Therefore, at the heart of the analysisit is no longer possible to
work with the assumptions of classical contract, for they cannot plausibly be thought to
describe the attitudes of the parties to relational contracts and it is those contracts which now
are most significant forms of market exchange:

Somewhere along the line of increasing duration and complexity, trying to

force changes into a pattern of original consent becomes both too difficult and
too unrewarding to justify the effort, and the contractual relation escapes the

® Macneil is quoting from a letter sent to him by S. T. Lowry (Macneil 1981, 1020 n. 3).
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bounds of the [classical] system. That system is replaced by very different
adjustment processes of an on-going administrative kind ... Moreover, the
substantive relation of change to the status quo has now altered from what
happensin some kind of market external to the contract to what can be
achieved through the political and social processes of the relation, internal and
external. Thisincludes internal and external dispute resolution structures. At
this point, the relation has become a mini-society with an array of norms
beyond the norms centred on exchange and its immediate processes (Macneil
1978a, 901).

Macneil gives the following hypothetical example™ which it is worthwhile to quote at
length of how “a smelting operation - Smelter - might secure the coal needed for its
operations.” Smelter might, of course, make a“[s]pot purchase from a stranger of 500 tonsin
a market of many sellers, Seller’s agents delivering the coal by truck dumped at Smelter’s
yard, cash paid on delivery of each load.” Of course, Smelter has no security of future supply
under this arrangement and, if this valued, a more complex, long-term arrangement is needed,
though it will have to dedl, inter alia, with variations in price and possible problems with
delivery over the term specified. At the other extreme to the spot contract is the vertical
integration in which Smelter integrates supply into its own firm by buying a coal mine (or
other source of secure supply). Between these extremes, however, is a range of aternative,
relatively complex, relational contracts:

[1] Smelter contracts with Coal Mine to buy all the coal it requires during one
year; the specified price is subject to a quarterly escalator clause based on a
designated market. [2] Same ... except that in addition to the escalator clause
thereisaprovision: * Should a party become dissatisfied with the price, the
parties agree to negotiate about a new price and, in the absence of agreement,
to refer the matter to X as arbitrator to determine a fair and equitable price.’
[3] Same ... except that the latest contract, entered into this year, isfor 20
years rather than one; requires Coal Mine periodically: to provide Smelter
with extensive cost information; to allow Smelter’s experts to monitor mining

operations; and to receive from Smelter recommendations respecting new
equipment, improved methods of management and the like. Smelter and Coal

19 For empirical examples see Macneil (1978b).
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Mine also agree to build and operate a conveyer belt system from minehead to
smelting plant, sharing the capital costs equally and operating the conveyer
systemjointly. As part of the deal Smelter gives Coa Mine afive-year loan to
cover part of Coal Ming's costs of the conveyer system and, in order to satisfy
other lenders, guarantees Coal Mine's half of a 20-year mortgage |oan on the
conveyer system. [4] Same ... except that the payment by Smelter to Coal
Mineis inreturn for 20% of Coa Mine' s shares rather than aloan; Smelter is
guaranteed two seats on Coal Mine' s Board of Directors (Macneil 1981b,
1025-6).

Macneil’s account of such relational contracts is, as | have said elsewhere, “a most
substantial contribution to the economic and social theory of the capitalist economy”
(Campbell 1990, 82). It is interesting to compare its reception to that of an oeuvre of similar
status in another discipline. A. D. Chandler’s (1962; 1976; 1990) authoritative descriptions of
the actua form of the most important business organisations as giant administrative
hierarchies rather than transparent processors of market signals have had an enormous impact
on business history and management studies. In his descriptions of the relational contract,
Macneil has given asimilarly authoritative account of the growth of what Chandler has called
“the visible hand.” Macneil parallels Chandler’ s description of the way “that modern business
took the place of market mechanisms in co-ordinating the activities of the economy and
allocating its resources’ (Chandler 1976, 1) within firms with an account of the relational
market exchanges that are the means of planned production between firms. One should not be
unduly surprised that Chandler’s (and similar) empirical findings remain marginal to the core

of neo-classical economics, but Chandler has at least been given appropriate recognition in

his own discipline. Macneil as yet has not.

4. Thediscrete and relational contract norms

4.1. Co-operation and competition
Of course, this account of co-operation in relational contracting makes it imperative to give a

compatible account of competition, and in his developed work Macneil does so in two ways
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(which I will distinguish though he runs them together (Macneil 1980, 59-61)) based on his
concepts of the discrete and the relational contract norms and of presentiation. | shall take up the
former here and the latter in a later section. | have so far discussed relationa contracting in the
way it most obvioudy strikes the reader of Macneil’s work - as a specific class of contracts.
“Relationd” is, however, a very complicated (and, it must be said, overal confusingly
expressed) term in that work. It must be understood - though it forgivably has not - that
Macnell’s developed view of contractual relations does not identify the relational elements in
only one particular class of contracts (Feinman 1987, n. 56. Cf. Macneil 1988a, n. 5. Pace
McKendrick 1995). Competition plays amost as important a role as co-operation in Macneil’s
full account of the relationa aspect of contracting, for the full sense of “relational” contracting
cannot be appreciated in isolation from its opposite in Macnell’ sthinking, “discrete” contracting.

Though, as we have seen, Macnell rests al contract on the common contract norms,
some of these norms are, as it were, relatively “particularistic” or “discrete” (Macneil 1980,
59-60) and some relatively “common” or “relational” (Macneil 1980, 65). Relatively discrete
and relatively relational forms of contract can be devised within the common norms
depending on the differing emphasis which is given to particular normsin particular contracts.
Discrete contract emphasi ses the common norms of a competitive character (Macneil 1983b,
360), such as the attempt closely to specify (and impose strict liability for) performance
which Macneil calls the “implementation of planning” (Macneil 1980c, 47). Relational
contract emphasises the common norms of a co-operative character (Macneil 1983b, 363-4),
such as preservation of the relation in “contractual solidarity” (even to the point of adjusting
obligations by waiving strict liabilities).

In order to realise the efficiencies which may follow from concentration on detailed,
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specidised tasks, it may, Macneil argues, be appropriate to ignore the wider ramifications of an
exchange, including aspects of the persondities of the parties involved (other than those
essential to their being a buyer and a seller), and create a discrete exchange, discreteness being
“the separation of a transaction from al else between the participants at the same time and
before and after” (Macneil 1980, 60). To do this, the parties orient their action to enhance the
relatively discrete norms:

Enhancing discreteness requires ignoring the identity of parties to atransaction,
lest relations begin to creep in ... discreteness [also] calls for avoiding
multiple parties ... Since the ideal subjects of the discrete transaction are
money on the one hand and an easily measured commodity on the other,
discreteness is enhanced by treating the subject of exchange as much like
commodities as possible ... In determining the content of a transaction,
discreteness calls for strictly limiting the sources of communication and the
substantive content of the transaction, in order to sharpen the focus as much as
possible. Ideally, planning and consent should occur only through formal,
specific communication; non-linguistic communication or the setting in which
the transaction occurs should be considered asirrelevant as the identity of the
parties. Clear recognition of when adeal ison and when adeal isnot onis
required, with no halfway stations, such asthat created in law by doctrines like
promissory estoppel (Macneil 1980, 61-2).

On the other hand, in circumstances where contract takes place through “behaviour that
does occur in relations, must occur if relations are to continue, and hence ought to occur so long
as [the relations’] continuance is valued” (Macneil 1980, 64), contract action will enhance the
relatively relational norms. Typicaly:

relations are of significant duration (for example, franchising). Close whole
person relations form an integral aspect of the relation (employment). The
object of exchange typically includes both easily measured quantities (wages)
and quantities not easily measured (the projection of personality by an airline
stewardess). Many individuals with individual and collective poles of interest
areinvolved in the relation (industria relations). Future co-operative
behaviour is anticipated (the players and management of the Oakland Raiders).
The benefits and burdens of the relation are to be shared rather than divided
and allocated (alaw partnership). The bindingness of the relation is limited
(again alaw partnership in which in theory each member isfreeto quit almost
at will). The entangling strings of friendship, reputation, interdependence,
morality and altruistic desires are integral parts of the relation (a theatrical
agent and his clients). Trouble is expected as a matter of course (a collective
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bargaining agreement). Finally the participants ... view the relation as an
ongoing integration of behaviour which will grow and vary with eventsin a
largely unforeseeable future (a marriage, afamily business) (Macneil 1974b,
595).

In such a case, contracting is, as we have seen, guided by the relational norms which emphasise

preservation of the relation and co-operative adjustment of obligationsin order to do so.

4.2.  Thediscrete contract
Given that even discrete contract rests on the common norms, the possibility of treating an
exchange as discrete can “properly arise only after arecognition ... that adecision is being made
to treat the pertinent aspect of exchange relations as if it were discrete, although in fact it is not,
in short to ignore the non-discrete aspect of the relation” (Macneil 1987, 277). Macnell is
perfectly well aware that, as a technique, neo-classical economics makes such defensible, indeed
highly useful, decisions (Macneil 1988b, 9). To insist on awareness of relations:
is not to say that some kinds of limited social analysis based on Hobbesian
assumptions can never be correct. For example, if all asocial inquirer cares
about iswhat will happen to the consumption of milk in a chain of
supermarkets if there are price changes of afairly normal sort, the assumption
of a100% selfishness respecting price in sales of milk will not distort the
results of the analysis sufficiently to be of concern. The reason is not that
consumers act entirely selfishly in going through a supermarket and buying
milk. It is because their particular forms of self-sacrificing behaviour, such as
refraining from shoplifting or changing price labels, co-operating with other

customers by queuing, etc., do not happen to be affected by normal price
changesin that product (Macneil 1990, 152-3).

The point is that discrete contract has a coherent place within Macneil’ s theory. Though
| believe it fair to say that any sophisticated contract scholar would now allow that there must be
some acknowledgement given to co-operation in contracting (Adams and Brownsword 1995, ch.
9), resistance continues to be made to that acknowledgment because it isfelt that allowing it will

undercut the role of competition, and, it is correctly felt, competitive contracting is too valuable
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an institution to lose. As Lord Ackner has put it in relationship to the concept of a genera duty
of good faith:
the concept of a duty to carry on negotiationsin good faith isinherently
repugnant to the adversarial position of the parties when involved in
negotiations. Each party is entitled to pursue his (or her) own interest, so long

as he avoids making misrepresentations...A duty of good faith is...inherently
inconsistent with the position of a negotiating party (Walford v. Miles 461).

Were relational contract identified with trying to impose highly co-operative forms of
negotiation on all contracts, it would be wrong. However, Macneil does not want to do this
and has strongly attacked that critical legal scholarship in which it arguably is the case that
discrete contract is rejected merely for being discrete:
the Critical Legal Studies movement ... has avoided facing up to what it
means to incorporate the discreteness universally found in material relations
into [the] general principles and law of such relations. They seem most often
to prefer pointing out the obvious limitation of the discrete general law of
contract only in terms of alimited set of relational concerns. These are mainly
concerns relating to equality and participation of individualsin relations

affecting their lives [but] we must have some law dealing with discreteness in
contractua relations (Macneil 1987a, 37).

It would seem clear that some exchanges are best carried out through highly
competitive negotiation, for it would undercut the efficiency of some commercial bargaining
were there to be no incentive to enter into negotiations with superior information (Kronman
1978). It is very arguable that a general duty of complete disclosure would logically mean
that exchanges had to take place on standard terms ultimately set by the state, and no-one
wants this. Share dealing seems as clear an example of arguably productive highly
competitive contracting as we are going to find (Macneil 1986, 593). The vauation of
corporate securities in “risk arbitrage” works only by the adoption of the narrowest view of
returns to an individual investor. Securities prices can be determined according to the
“fundamental theorem of asset price,” on which the “efficient stock market hypothesis’ is
based (Black and Scholes 1973), only on radicaly simplifying maximising assumptions
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(Black 1989, 67) and, by implication, by alowing trade on this basis.** The normative
permission of narrowly selfish behaviour is, then, integral to the working of a stock exchange.
But thisis (or should be seen to be) normatively constituted behaviour which has clear limits.
To the extent it can be said to work, risk arbitrage works only by reliance on a system of
communication the integrity of which is extensively (if manifestly inadequately) protected
(Carlton and Fischel 1983). Investors or dealers interfering with the accuracy of the
information system, say by insider dealing or publication of misleading information about a
company, theoretically should incur a severe sanction from the same trading system that
encourages them to seek no other end but the purely speculative expansion of capital with no
regard to its social consequences (Macneil 1987a, 33-4).

The point emerges clearly, | think, from one of Macnell’s common examples, the
football game (Macneil 1980c, 59). The football game requires behaviour according to the,
by analogy discrete, norm of physical competitiveness, and it would appear that a
considerable part of American wealth is devoted to the production of young men who are
trained to act most destructively in the game. But the 350lb tackle who legitimately may
throw his entire body weight at an opponent in broken field play cannot even shrug at that
opponent at the line of scrimmage. The very possibility of competitiveness emerges only
because of the common norms which constitute the game. Most tellingly, a player who
consistently cheats out of unrestrained will to win defeats the object, and should incur a

sanction, for failure to follow the rules in the correct spirit is not to play the game.*? As

1 Actually productive industrial investment decisions are far more complex than merely speculative financial
ones.

12| drafted this shortly after a driver escaped meaningful sanction for attempting to win the Formula 1 World
Motor Racing Championship by deliberately crashing into an opponent, arguably the second time he has done
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Wittgenstein (1968, sec 564) has it, a game “has not only rules but aso a point,” and, we
would add, the point is constituted by a common norm.

When he stresses that his relational view does not preclude relatively discrete exchanges
(Macneil 1983b, 364-6), Macneil is trying, quite properly, to guard his view from being
regarded as inevitably leading to an emphasis on macro-economic planning by hierarchica
bureaucracies (Macneil 1984; 1984-5), about which he is righly profoundly suspicious.®®
Macnell tells us that: “those who read relational contract theory as necessarily or presumptively
supporting great sovereign intervention are mistaken” (Macneil 1983b, 410). Even in the fully
relational view, there will, as we have seen, be room for relatively discrete contracts. A
consistent emphasis on relations does not necessarily involve the rglection of broadly market
solutions to economic allocative issues (nor of libertarian solutions to political ones). Equally, of
course, we should choose more co-operative forms of contracting in the right circumstances

(Eisenberg 1982; Trebilcock 1980), and Macneil’ s schemaallows us to do so (Campbell 1996b).

4.3.  The perception of discretenessin the classical law

By distinguishing the discrete and the relational norms, Macneil offers an account of contract
which allows us to place the various forms of contract action, ranging from the highly
competitive to the highly co-operative, within one integrated framework based on the
common contract norms. To be frank, one feels that the normative schema ultimately

becomes somewhat convoluted and pleonastic (Williamson 1986, 103), but the fundamental

so0. Of course, such is the commodification of this and other sports that they are under constant threat of
becoming, as a distinguished sports journalist has it, “non-sport.”

BEg:
Human beings have an inordinate love of power, of being able to move their brethren and
sistren in directions other than those in which the siblings would otherwise go. At notimeis
this love more dangerous than when it is meshed with pure reason. And of all the human
social institutions in existence, bureaucracy most exemplifes - even though it corrupts - pure
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point is that it is basically sound and is able to incorporate all the various forms of contract
action, including those with which the classical law signally has not been able to deal.
Focused as it is on the discrete contract, the will theory is faced with a truly vast number of
exceptions. That number is most obviously represented in the astronomical growth in the size
of the textbooks that has been needed to accommodate al these exceptions. To take what
admittedly is the worst example, the discussion of consideration in the latest edition of Treitel
is 85 pages long, but not 10 of these are occupied with the positive statement of the doctrine
(Treitel 1999, ch.3).** It should, of course, be remembered that this growth has taken place
over the same period in which the proper treatment of “the exception” of consumer law (and
many related topics) has been hived off from the “general principles’ of contract and placed
in separate books!

A doctrine which can be expressed only through the simultaneous expression of its
myriad exceptions is one characterised by the quite unprincipled “reasoning” needed to
accommodate those exceptions (Macnell 1987c, 373). The post-war history of the classica
law of contract can, indeed, be seen as a continuous but desperate attempt to incorporate
doctrinal refinements which will alow it to deal with the awkward facts presented by
relational contracting (Macneil 1974a, 815. Cf. Campbell 1992). Macneil has, as | have said,
not paid particular attention to these doctrinal shifts, which he clearly regards as superficial
responses to the failures of the classical law, or, indeed, as counter-productive. However,
Macneil has always insisted upon the value of good doctrinal work (Macneil 1988c, 1195),

and, significantly, has said that legal education develops “an increased capacity for sustained

reason (Macneil 1984-5, 26-7).
141 do not include the 12 pages given to intention to create legally binding relations, itself an exception to the
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rational thought:”
Some of the purposes of the case method were summarised recently as
‘training students to think clearly and exactly, to analyse and synthesise, to sift
the relevant from the irrelevant, to beware of overgeneralising.” | ... suspect
that nowhere else in American education can as sustained, across-the-

curriculum demands for this kind of thinking be found asin the first year of
law school (Macneil 1965, 427).

But all this, of course, assumes that the doctrinal work is taking place within a basically
sound framework. In such a framework, it can confine itself to the type of broadly deductive
task it can best perform. Outside such a framework, it is prone to reduction either to
“mindless bureaucratic formalism” (Macneil 1992, viii) if it rests content with itself, or is
driven to perform self-ridiculing miracles of logomachy in order to address most real
problems from within its present unrealistic framework.

Macneil has, however, spent a great deal of time engaging one form of the refinement
of the classical law, one which most directly has posed questions about the doctrinal
framework of that law. This is the discussion of contract within Chicagoan law and
economics after Posner, which undoubtedly has been the most significant theoretical
intervention in the subject since realism. | will now turn to Macneil’s evaluation of this

intervention.

5. M acneil and the law and economics of contract

5.1. Thediscrete contract in neo-classical economics

As a body of law with fairly directly “economic” concerns, contract, and particularly
remedies, is particularly amenable to discussion within law and economics, and it is only
right to say at the outset that law and economics recently has produced at least as many

insights into the law of contract as any other form of genera jurisprudence, including the

claim that sufficient consideration identifies enforceability.



sociology of law to which Macneil should be seen as having made one of the most substantial
post-war contributions.

Macneil has been at pains to acknowledge the value of contract scholarship within
law and economics when surveying the contract literature in a highly origina way which
turns on the concept he has developed of a “spectrum” of contracts. He has argued that
discrete exchanges and relational contract form an axis (Macneil 1974a, 736-7), and along this
axis runs a spectrum (Macneil 1978b, 12) of contractual phenomena. At one pole (Macnell
1978a, 902) is the discrete transaction exemplified by the spot sale (Macneil 1975b, 594; 1978a,
855 n. 2), and at the other the intertwined relation (Macneill 1981b, 1021; 1987b, 276)
exemplified by a web of long-term commercia relations between a number of parties (Macneil
1974a, 738-40)." Particular contracts can, of course, fall at particular points along the spectrum
depending on, to put it this way, how relationa they are: “Exchange occurs in various patterns
along a spectrum ranging from highly discrete to highly relationa” (Macneil 1987b, 275). | will
discuss the spectrum as such later. For the moment, let us look at how he uses it to analyse
the contract literature.

Macneil has claimed that different theories of contract are appropriate to the different
types of contract found at various points along the spectrum. At the extremely discrete end of
the spectrum is the classical law; at the extremely relational end is the relational theory. The
relational theory bids fair to so extend along its axis as to take over much the greater part of
the spectrum, leaving only what we shall see is the vexed possibility of the purely discrete

contract to the classical law, and that it does not do so is because in later work Macneil

1N earlier versions of the spectrum, the discrete pole was called the “ extreme transactional” pole (Macneil 1978b,
14-6. Cf. 19744, 738-40).
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distinguishes a third form of contractual theory, the “neo-classical law” (Macneil 1981b, 865-
86).

Macneil somewhat confusingly uses the term “neo-classical” to capture both the neo-
classical economics that are the foundation of the classical law of contract and the neo-
classical law that he believes is an improvement on that law (ie. it is a distinct form of
traditional contract law from the classical law (Macneil 1978b n. 2)). The classical law is, of
course, typically expressed in formal doctrinal terms to which, as has been said, Macneil does
not pay particular attention. However, he describes writing on contract by law and economics
scholars as the elaboration of the economic foundation of the classical law. The individualism
of the will theory of contract (the classical law) (Macneil 1983b, 390-7) is the individualism
of rationa individual utility maximisation (neo-classical economics and Posnerian law and
economics) and is exemplified by the discrete contract:

It is quite true that the discrete [contract] fits very well the concepts of
efficiency developed in the neo-classical microeconomic model. Indeed, that

isatautology, since the discrete transaction is the basis of that model (Macneil
1980c, 63).

In away which we will seeis not without its difficulties, Macneil criticises not so much the
model of the discrete contract as the way that law and economics believes this model can
cover al contracts on the spectrum of contract, tending to identify the discrete contract as
contract as such, when thisidentification isindefensible (Posner 1978a, n. 52):
The existence of relations ... raises theoretical problemsfor the neo-classical
microeconomic model founded on the discrete transaction. Even putting aside
the theoretical difficulties, however, arange of practical problems precludes
effective, smple application of the model to relations of any complexity. At

the very least thisincludes alarge percentage of real-life contractual relations
(Macneil 1981b, 1062).

Macneil’s theoretical criticism of this view of contract is that it does not take into

account the co-operative, relational phenomena to which he draws our attention. As well as
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taking up the socia philosophical issues involved in this, he makes this point in respect of
many contract doctrines, such as the regulation of penalty clauses (1981b, 1056-62) and
(other) standard terms (Macneil 1984-5, 917-9), the adjustment of formally strict liabilities
(Macneil 1983b) and the nature of breach. The last of these is particularly instructive, for it
does not turn on any welfarist considerations but solely on *economic efficiency.”

It has been argued that a contract can “efficiently” be breached if doing so realises
sufficient profit in excess of that expected under the original contract. Resources freed by the
breach can be used to compensate the non-breaching party whilst leaving leaving a larger
than originally expected profit for the party in breach. In what Macneil calls the “simple”
version of this notion exemplified by Posner (Macneil 1982, 949. Cf. Posner 1994, ch. 4) all
thisis set out as analytically true, as indeed one may, for the purposes of argument, allow it
is.® But to turn this into a policy prescription for real world situations, as Posner
unproblematically does, is quite absurd. One needs to know a great deal about the transaction
costs of switching alocations in the given situations of both parties before one can say
anything about the efficiency of such a breach. Important considerations include whether the
breach is easily recognisable and aremedy for it will easily be forthcoming, whether damages
will fully compensate the non-breaching party (or will there be certainty or proximity
problems, etc.), whether there will be a reputational effect, and so on. Macneil puts the point
thisway:

[T]he broad scope of the inquiry required before even dlightly definitive
conclusions could be suggested should be stressed. The pertinent transaction
costs cannot be limited to one or two supplemental matters. Rather the inquiry

must be addressed to all transaction costs ... Thisincludes some costs of
initial planning in the first contract (including negotiations essential to the

18 Macneil himself (1982, 950-3) does not does not allow this.
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mutual planning required in contracting), costs of planning (again including
negotiations) after the new opportunity comes along, costs of potential or
actual litigation (including costs of delay), information costs, costs of inertia,
costs of uncertainty, relational costs, such as damage to reputation and loss of
future opportunities to deal, and undoubtedly others (Macneil 1982, 957-8).

From this he draws the following conclusion (which he later applied to a range of other

abstract “efficiency” analyses of remedies rules (Macneil 1988b)):
The microeconomic model assumes the existence of very complex relations
between the parties ... But once such relations are assumed, the impact of
those relations on the analysisistypically ignored. Ceteris paribus conquers
al. Thus, it is extremely easy to introduce selected transaction costs to show
that the model ‘proves what the modeller wants it to prove, while ignoring
countless other transaction costs of equal or greater pertinence in the real
world ... the ease of dipping in some but not all, transaction costsis a
problem ... within the model. There is afundamental intellectual flaw in using
amodel based on man-outside society to analyse the behaviour of man-in-
society ... The particular fallacy of the simple-efficient-breach theory is
relatively easy to uncover but potential fallacy lurksin all social analysis

starting from the non-social, relation-omitting model of neo-classical
economics (Macneil 1982b, 961).

5.2.  Posner’sevaluation of Macneil

Macneil has not been completely ignored by the proponents of the law and economics of the
classical law, who have made two distinct responses to his views, though both amount to a
rejection of those views. The first is to deny that Macneil’s view of contract is accurate. As
Posner has put it: “I do not think ... Professor Macneil a reliable guide to the nature and
problems of modern American contract law” (Posner 1993, n. 20). What really is at issue here
is the extraordinary extent to which law and economics after Posner works with the most
formal notions of contract doctrine, ones which by no means would now be maintained in the
best black-letter scholarship. Macneil has recounted the following event which, on the basis
of my own experience, | suspect captures a quite common experience:

To refer to someone as a Willistonian is to describe them as addicted to
discrete general contract law. In January 1986 at a panel of the Association of
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American Law Schools, | referred to a particular view as Willistonian, and for
the first time in decades heard a defence of Williston! Although | was taken
aback at the time, | also recall musing on many occasions about the failure of
those law and economic scholars habitually defending what are in fact
Willistonian views to resurrect his sainthood (Macneil 1987a, n. 19).

Comment here is superfluous on criticisms of Macneil that are not informed by an awareness
of the difficulties of the classical law. To critics without such an awareness, his work must,
indeed, seem outlandish (Feinman 1990, 1299-1300).

A second response has been to register some of the difficulties of the classical law but
to say that Macneil’s work does not assist in coming to terms with them. Posner puts the
point this way:

Macneil believes that contract law has been too much concerned with spot
contracts to the exclusion of contracts embedded in an ongoing relationship
between the contracting parties ... unfortunately, although all too commonly
when one is speaking of legal ‘theories that lack a foundation in economics,
Macneil’ stheory of contracts has very little content ... If [Macneil] means that
we must recognise the problems and opportunities that arise when parties have
acontinuing relation rather than merely meeting in a spot market, | agree.
Such arelation may make contracts self-enforcing, because each party stands
to loseif the relation terminates. Conversely, it may create temptations to
opportunistic[ally] breach - maybe one party’ s performance precedes the
other’s - or problems of bilateral monopoly, which can be acute in casesin
which one party seeks modification of a contract, because the parties can deal
only with each other. These are problems on which economics has a strong
grip; so far as| am able to determine, neither Macneil nor any other ‘legal
theorist’ has anything to contribute to their solution (Posner 1993, 84).

All one can say is that one is obliged to follow the line indicated by Macnell if one seeks to
frame one' s answers to such problems as they are understood by the parties and dealt with by
empirical contractual practices. Of course, one can substitute for these facts formal economic
as